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NICVA Response (draft)
Charity Commission’s consultation on draft guidance for ‘Meeting the charity test – demonstrating public benefit’
Draft guidance for meeting the charity test – demonstrating public benefit
INTRODUCTION   

NICVA (Northern Ireland Council for Voluntary Action) welcomes the opportunity to respond to the Charity Commission’s consultation on draft guidance for meeting the charity test – demonstrating public benefit.

NICVA is the umbrella representative organisation for the voluntary and community sector (the sector) in Northern Ireland with a membership of almost 1,000 organisations – full members (independent voluntary and community organisations) and subscribers (including statutory bodies which have an interest in or a relationship with the sector).  NICVA offers comprehensive advice to members and other organisations in the voluntary and community sector on governance, charity law, funding, finance, personnel and policy matters.  NICVA also works to ensure that the view of the sector is represented to government and policy makers.

NICVA’s response is informed by it’s extensive work in the last decade in charity law reform from the early days Strategy Unit consultation on Private Action; Public Benefit and the initial involvement in the Advisory Panel; the consultation seminars held in conjunction with the Department for Social Development’s (DSD) Charity Branch on the draft primary legislation in 2005 and 2006; to the most recent written and oral evidence presented to The Committee for Social Development on the Charities Bill and the ongoing work of its Governance and Charity Advice unit.    
NICVA is also currently a stakeholder on the Charity Regulation Stakeholder Forum which was set up to consider the implications of the new Charities Act (NI) 2008 and will keep the sector informed of any important issues that may emerge as well as raising any concerns to the Forum.
General Comments

The Charities Act (NI) 2008 (the Act) states that a charity must be established for charitable purposes only.  It defines charitable purpose as a purpose which falls within the list of purposes as outlined in the Act and is for the public benefit.  The draft guidance refers to a “charity test” as opposed to a “public benefit test” which may make it easier for organisations and the wider public to understand what is meant by the legislation.  The draft guidance sets out very clearly what is meant by this by outlining that:

“the charity test is a two part test. It needs to be established that: 

1. A body has only charitable purposes

2. The body provides public benefit”
The expansion of the definition of charity helps to reflect the wide range of charitable organisations.  
NICVA recognises that the Commission is bound by the Act to consult on this draft guidance but it is not required to consult before revising any such guidance if it considers that it is unnecessary to do so.  Even though the Commission is not bound by law to consult further on any amendments, NICVA believes that it would be a matter of good practice to do so given that demonstrating public benefit will be the cornerstone of charitable recognition.  This would not only help to ensure that charities, and potential charities, are in agreement with any assessment of their public benefit, but also that the Commission is able to demonstrate the high value it places on good practice by leading by example.   

COMMENTS ON THE DRAFT GUIDANCE
Charitable purposes (Q1; Q2)
NICVA welcomes the draft guidance on the 12 different purposes which are outlined in the Act.   We particularly appreciate the example cited under the draft guidance at 3a for The prevention or relief of poverty which includes the encouragement of fair trade activities.  The need to recognise the importance of fair trade work under charity law was raised as an issue by some in earlier consultation sessions and is a welcome inclusion under the draft guidance for this purpose. 
The draft guidance at 3c for The advancement of religion could be expanded to include how closed religious orders, which do not provide public worship but whose main activity is praying privately, will be able to demonstrate public benefit.  Will the number of requests for prayer that they receive from the public suffice to demonstrate its benefit to the public or will they fail the test?   It would also be useful to have some draft guidance on what activities would merit analogous philosophical beliefs.  There is some draft guidance on this in 4.1 - it would be of benefit to cross reference to this section. 
NICVA welcomes the draft guidance at 3e for The advancement of citizenship or community development which clarifies that this purpose is focused on benefit to the community, rather than the individual.  The draft guidance identifies that the encouragement of voluntary activity includes the involvement of individuals in community activity and capacity building among organisations in the voluntary and community sector.  Support networks and infrastructure bodies within the sector have largely welcomed this purpose as it should enable them to achieve charitable status.   NICVA would like to see further draft guidance under this purpose in relation to the rural or urban regeneration aspect, as is the case from the English and Welsh Commission’s guidance on it.  
The draft guidance at 3g under the purpose The advancement of amateur sport begins by outlining that:
“sport means sport or games which promote health by involving physical or mental skill or exertion.” 
However the draft guidance only refers to the physical skill or exertion that is needed under this purpose.  Guidance is needed to determine what activities would be acceptable under the mental skill or exertion. 
NICVA welcomes the draft guidance for The advancement of human rights, conflict resolution or reconciliation or the promotion of religious or racial harmony or equality and diversity at 3h.  The draft guidance covers a wide range of activities that could fall under this purpose, including the promotion of restorative justice and mediation or reconciliation.  
As noted in previous consultations, this charitable purpose should help many Northern Ireland groups working in the areas of peace and reconciliation and/or addressing sectarianism and racism to get charitable status with objects that more accurately describe the work that they do.  The additional draft guidance on campaigning and advocacy activities is most helpful, however charities established for some of the other purposes could benefit from this guidance also.  NICVA recommends that there is a stand alone section on campaigning and advocacy to make it easy for all charities to avail of this guidance.  
NICVA recognises that the draft guidance for the 12th charitable purpose Any other purpose that may reasonably be regarded as analogous to the listed purposes at 3L will have to be developed over time as charitable activity develops over time in response to needs in society.  
How will CCNI consider charitable purposes (Q3; Q4)
The draft guidance in section 4 How will CCNI consider charitable purposes will be useful to organisations to help them consider if their governing documents meet the charity requirements.  The draft guidance sets out clearly the need for organisations to state in their governing documents which purpose they will operate under and clearly states that they need not use the exact wording in the Act, provided that the wording used is easily recognisable as being under a particular purpose.  
As well as providing useful examples, the draft guidance also emphasises how important it is for a charity to operate within its charitable purposes.  Under 4.1 Analogous purposes, the draft guidance states that:
“the Act provides the necessary flexibility to allow charitable purposes to evolve as society changes.”
The guidance here is also helpful, and as already mentioned this 12th charitable purpose will allow for the development of future charitable activities over time.  
Section 5 specific exceptions  

The guidance under this section outlines that a body cannot be a charity in certain circumstances even if it appears to have a charitable purpose and provides benefit to the public.
Non-property distributing (Q5)
One such situation would be if a charity’s governing document: 
“allows it to distribute or otherwise apply any of its property for a non-charitable purpose, whether on being wound up or at any other time.”

The examples stated in the draft guidance are helpful however it would be useful to add in an example of a sports organisation which has in its dissolution clause the dispersal of the assets among the members to make it easily recognisable for them, as quite a few sports organisations do have this clause.   It is also useful that the draft guidance clarifies the situation for a charity dissolving in Northern Ireland that it may distribute its assets to a parent or sister charity elsewhere in the UK or Ireland so long as their purposes are charitable, in line with the Northern Ireland Act. 
Control of Charities (Q6; Q7)
“..all charity trustees need to be alert to the issue of effective operational independence.”

NICVA would like to see more detailed guidance on this issue as quite often there is not a clear understanding that all trustees, even those which are elected as a representative of one organisation on to the Board of another, are expected to act as an individual along with the other trustees in managing the affairs of the charity and not in the interests of the organisation from which they have been nominated or work for.   The guidance could provide more detailed information on conflicts of loyalty or signpost the reader to conflict of interest guidance notes for charities such as that provided by the Charity Commission of England and Wales (until such times as the Commission has drawn up its own guidance notes).  
No party political purposes (Q8; Q9)
The draft guidance under section 5.3 is adequate however we would again state that guidance on advocacy and campaigning should have its own section as a charity conducting an environmental campaign may not think to look at the guidance for advocacy under the section entitled no party political purposes or the purpose for the advancement of human rights.
Trading activities
The draft guidance under section 5.4 could contain more information or signpost to more detailed information in this area such as the Revenue’s website or the very useful guidance note produced by the Charity Commission of England and Wales (again until such times as the CCNI draws up its own guidance notes).  
Section 6 Public Benefit – An overview 

The draft guidance gives a useful overview of what is meant by public benefit.  It deals with the requirement in the Act that all charities will have to demonstrate public benefit and that there should be no presumption of public benefit.  The guidance clarifies that an organisation must provide public benefit in Northern Ireland or elsewhere. 

The Commission will take into account any benefit to individuals who are not legitimate beneficiaries of the organisation and consider if their activities would be detrimental to the public at large.  The Commission are also required to consider whether any conditions on obtaining that benefit are unduly restrictive such as any charge or fee for the benefit.  This will help ensure that charities which levy a high charge or fee, such as a private school, will have to demonstrate public benefit.
Aspects of public benefit: Detriment (Q10; Q11)
The draft guidance under section 7.5 is quite detailed and begins by outlining what the Commission perceives to cause detriment.  The draft guidance states that:
“Detriment is more than the mere absence of benefit, and our view is that it is equivalent to harm.”

The draft guidance uses practical examples to help clarify what is meant by detriment or harm which is very helpful.   It states that the Commission will take, not only the scale and visibility of the detriment into account, but will also consider public opinion. NICVA also agrees that pubic opinion should not be the deciding factor in the Commission making its decision.  NICVA agrees that just because someone claims that something is of detriment or harm does not make it so: there will have to be evidence of the detriment.  The Commission will also recognise when detriment caused is inevitable and generally accepted. 

NICVA believes it is reasonable that the Commission will use the same general principles that it intends using to assess benefit as well as detriment.  

Aspects of public benefit: Unduly restrictive conditions (Q12; Q13)
The draft guidance sets out four elements that it will consider in determining whether or not an organisation has any conditions on obtaining any benefit from its activities: restricted numbers; unduly restrictive conditions; external benchmarks and fees and charges.  It states quite clearly that to become an issue, the restriction must be excessive.  With restricted numbers for example, the draft guidance recognises that most charities have a limited number of beneficiaries, therefore what the Commission will want to see demonstrated is that the access to the benefit is “sufficiently open in nature”.  It also recognises that the number of beneficiaries may be small but what matters is that the people eligible to apply to the benefit is wide.  The draft guidance allows that the Commission will recognise that some restrictions are “justifiable or reasonable given the nature of the purpose” but also that other restrictions may have no relevance and may be justifiable.  
The examples used in this part of the draft guidance are very helpful to understand what is meant by the restrictive conditions and all of the elements which the Commission will consider in its assessment.   The Commission will also take cognisance of legislation and other regulator’s judgements to ensure that any restriction is not unlawful.   NICVA agrees with the draft guidance outlined on fees charged by an organisation and in particular the recognition that any charges need to be appropriate.    
Deciding on public benefit (Q14)
The draft guidance helpfully points out that the Commission will look at all of the activities of an organisation including the activities which have no fee attached to them. NICVA agrees that taking an overview approach to consider all of an organisation’s activities will help the Commission to achieve a decision based on balance and not on any one aspect in isolation from the others.  

Appeals and review process (Q15)
NICVA agrees that the Commission should issue guidance as part of the application form on what level of detail it wants to see in an applicant’s statement of activities as it will be this document that will give the Commission an initial picture of an organisation’s benefit to the public.  It is helpful that the Commission will advise and/or direct organisations to revise their activities to fulfil the public benefit requirement.  

If an organisation is in disagreement with a decision taken by the Commission then it can appeal this to a higher independent body in the form of the independent Charity Tribunal.  NICVA would like to see further guidance in this section, for example what type of appeals would be unlikely to make it to the Tribunal.  

General (Q16; Q17; Q18)

Overall NICVA welcomes the clarity and style of the draft guidance.  The examples used throughout will no doubt assist many organisations to understand what will be required of their organisations in demonstrating public benefit and meeting the charity test.  The draft guidance helpfully clarifies charitable purpose and the interconnection with public benefit.   
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